Moral and legal nature of medical examination Doctors touch patients, and during surgery they invade bodies. They do this for the benefit of patients and to fulfil the duty of care.
Every person has a moral right not to be interfered with against his or her will. Touching people against their will is a violation of autonomy. This is recognised in law, and a doctor who touches or invades a person without his or her consent may face charges of battery.4 This is defined as the intentional application of force against another person without that person's consent and without a lawful excuse. Battery can be both a crime and a civil wrong for which compensation can be exacted. The important element is lack of consent; the touching does not have to have been hostile, rude, or aggressive.' A vaginal examination is no different from any other form of touching. When doctors or students touch patients they must have the requisite consent. The essential distinction is that a vaginal examination performed by a student is for the benefit of the student and future patients but not the patient being examined. If a woman felt aggrieved because a vaginal examination had been performed without her consent she might take legal action using the powerful charge of battery rather than the charge of negligence.
Battery differs from negligence in several important respects. Firstly, a woman does not have to establish that the doctor or student owed her a duty of care. Secondly, no tangible injury has to be established as the injury comprises the uninvited invasion of the body. Thirdly, the burden of proof that consent was obtained lies with the doctor whereas with negligence the patient has to prove the chain of causation-that the doctor's negligent mistake led, through each step of the way, to the harm caused. Finally, exemplary damages can be awarded. 16 Patients may be susceptible to pressure and agree to procedures or research to please their doctor. Offering the patient an earlier operation or money in return for cooperating with the teaching of medical students might be considered as applying pressure.
INFORMATION
For valid consent a patient has to be "informed in broad terms of the nature of the procedure which is intended."8 If a woman does not know that a medical student is going to examine her during an operation she cannot consent to it. Two similar pelvic examinations, one for the purposes of the operation (for the benefit of this patient) and one for the purposes of learning (for the benefit of the medical student and future patients), are of different kinds. If the patient is deceived about the real nature of a treatment consent will be invalidated. English law requires that to avoid a charge of battery the patient must understand the general nature of the procedure-that is, that she is being used for teaching.
The fact that vaginal examination under anaesthesia without consent has been practised for many years in other medical schools is no defence. If a medical student was charged with battery for performing a vaginal examination on an unconscious woman without her prior consent the case would be extremely difficult to defend. In addition, students do not belong to medical defence bodies. Judges might be reluctant to condemn a student acting under supervision but they would apply the law.
Need for medical students to learn For students to learn the art of examination there must be a continuing source of subjects for teaching. Some doctors fear that asking patients for their consent might lead to refusals to help and thus interfere with training. If this proved to be true, the argument that patients are presently being coerced would be strengthened. If increasing the safeguards did lead to a shortage of willing patients there might be a need to introduce incentives for people to volunteer. Until such time we must be guided by the present law.
Two national studies of the teaching of vaginal examination have been performed: one by the Greater London Association of Community Health Councils in 1987'; the other by Women in Medicine in 1990.16a A wide variation in practice was found but there was no indication that teaching had suffered in those schools that had adopted more rigorous consent procedures. Several medical schools now insist on signed consent for vaginal examinations in operating theatres while others leave it to the individual student to make a verbal request. Some send patients information about students with appointments and preoperative litera- Although this paper has considered vaginal examination, patients may be vulnerable in other disciplines. Many might object to being used without their consent for the teaching of other procedures (for example, rectal, breast, and testicular examinations, intubation, and suturing) while they are anaesthetised. Lessons learnt about vaginal examination might be valuable in other branches of medicine.
Wider implications
Why has vaginal examination under anaesthesia by medical students become a hot issue? The reason must lie in the intimate nature of the examination of a woman, usually by a man, and the particular concern surrounding the use of women as "guinea pigs." These anxieties have been expressed by female patients, community health councils, medical students, and doctors.'7 There is also concern that the manner in which students are taught may influence their later attitude to patients. '8 In many ways obstetricians and gynaecologists are progressive in reviewing their practice. This may be because they have an articulate and largely healthy patient population, but also because a vaginal examination is the most intimate and invasive of examinations and because the dialogue between doctors and patients has changed in parallel with women's emancipation. Consent underpins the doctor-patient relationship and it is perilous to undermine it, even for the laudable aim of teaching. Even if a practice were acceptable in the past, standards must evolve.
Conclusion
The law is a clumsy instrument by which to control doctors' behaviour. Standards are set by the profession: the General Medical Council, the royal colleges, the British Medical Association, and the defence bodies. Using anaesthetised women for teaching vaginal examinations may have originated from a concern for women's modesty. Women might even have accepted that this was desirable; but they were not asked. To leave individual students to obtain consent is not adequate and may be haphazard. Students are vulnerable and need clear guidance. This guidance has not come spontaneously from the medical schools. The defence bodies, who have the legal expertise, have not involved themselves, maybe in order not to undermine their effectiveness in defending a student who was charged.'9 If a medical student was accused or convicted of battery strict protocols might then be laid down, but only after hostile media attention had been directed towards gynaecologists. Acrimonious disputes between the medical profession and the public are surely better avoided.20 Abiding by the dictates of best practice recommendations when obtaining consent for teaching will protect patients and students and promote good practice for students to emulate.
